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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

UNITED STATES OF AMERICA, 

Appellee, 

-against- 
RICHARD SIMONS, 

Def endant-Appe1lant 


Preliminary Statement 

This is an appeal from a decision of Hon. Marvin E. 

Frankel of the United States District Court for the Southern 
District of New York, dated August 7 ,1975, which has not 

been officially reported. A copy of the decision is included 

in the appendix (A-6&7 ) 

Statement of Facts 

In January of 1974, upon a plea of guilt to a conspiracy 
charge of manufacture, distribution and possession of amphetamines, 
the appellant was given a five year maximum sentence pursuant to 
18 U.S.C. 4208(b)’, the precise nature of the sentence to await 
a report of the Director of the Bureau of Prisons after a 

detailed psychiatric examination (A- 8 ) 

Between January and May of 1974, appellant was given such 
an examination at Lewisburg Penitentiary. The resulting report 
found that the appellant was suffering from severe psychiatric 
disturbance and, in addition, was addicted to amphetamines, and 
that a treatment program,rather than prison, would be in order. 
Based on that report,with the concurrence of probation officers, 
appellant was sentenced to three years' probation in the custody 
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of Odyssey House, a psychotherapeutic addiction treatment center. 

(A- 9 ). Pursuant to that order, defendant reported to Odyssey 

House on May 13, 1974. What happened at Odyssey House is nowhere in 
the record, but that same evening Odyssey Hou*?e concluded that it 
was not equipped to treat appellant and sent him to Bellevue Hospital 
Psychiatric Ward where he remained for three weeks and was diagnosed 
as paranoic schitzophrenic. 

On June 3, 1974, appellant was brought directly from Bellevue 
for resentencing. Through his court-appointed attorney, appellant 
pled guilty to a violation of probation the nature of which is not 
in the record. The transcript of that hearing (A- 19 through 37 ) 
makes clear that appellant expected, through this plea, that he would 
be sent for psychiatric treatment in a hospital. However, instead 
of receiving such treatment, he was sent to Danbury Prison where he 
remains to this day (despite the expectation of the court below [A- 7 ]. 

In July of 1975, appellant commenced the within proceeding 
pursuant to 28 U.S.C.2255 to review and correct the 4208(a)(2) sentence 
which he was given upon his foregoing plea (A- 11 ) upon the bases 

a. that he was not in fact guilty of any violation of probation 
but so pled: i. to secure medical and psychiatric treatment 

ii. because he was under heavy sedation at the time of plea 

b. that he is in effect jailed because of mental illness 

c. that at the time of sentence, the court was unaware of 
Parole Board guidelines with regard to (a)(2) sentences 

d. that the sentence imposed on May 13, 1974 of four years' 
imprisor lent plus three years' probation exceeded the maximum five year 
sentence upon which his original guilty plea was based. 

1. It is unclear why appellant was sent to a treatment center for heroin 
addicts as his addiction was to amphetamines. 

2, He also was under heavy sedation at the time (A- 22 ^ 




The Southern District Court denied relief (A-6&7 ) from 
which denial appellant duly appealed to this Court (A-5). 

Questions Involved 

1. Is there any basis in the record for appellant’s plea 
of guilty to a violation of probation? 

2. Did the Court adequately examine the mental condition of 
appellant before accepting his plea of guilty? 

3. Was appellant adequately apprised of the consequences 
of his plea? If not, was the plea in fact voluntary? 

4. Should the court have accepted defendant's plea knowing 
he was under heavy sedation? 

5. Has the court illegally and unconstitutionally sentenced 
appellant to prison for mental illness? 

The Law 

There is no dispute that a 2255 proceeding may be brought 
at any time. Indeed, it can be brought even after a sentence has 
been fully served. Gates v. U.S. ,(C.A.Ill. 1975) 515 F.2d 73. This 
was not disputed either by the Attorney General or by the Court below. 
The attorney general did question the propriety of a 2255 proceeding 
being brought under the original docket number rather than as an 
independent suit, citing United States v. Huss , Docket No. 75-1192 
(July 25, 1972, C.A.2d.Cir.). The court below took no position on 
this issue, nor does appellant except to state that this is, at worst 
a clerical oversight which can be corrected by assigning a new docket 
nui-iber to the case, and certainly no reason to continue appellant in 
prison if he is otherwise entitled to be released. 

The law io clear that there must be a factual basis for any 
plea of guilty contained in the record. U.S. v. Gearin (C.A.Ga.1974) 

/ 
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496 F.2d 691; Santobello v. N.Y. , (1971), 92 S.Ct. 495, 404 U.S.253. 
The only "charge" in the record concerning the alleged violation of 
probation is that Odyssey House was incapable of treating appellant 
(A-' is }. It is respectfully submitted that this may have been a 
reason to transfer probation custody from Odyssey House to another 
treatment facility, but certainly no reason to imprison appellant 
for violating terms of probation. His responsibility was to report 
to Odyssey House and submit to their program which he undisputedly 
did, The fact that Odyssey House concluded that they did not have 
adequate facilities to treat appellant certainly was in no way 
appellant's fault. Thus, on the simple basis that no violation of 
probation is on the record, the June 3, 1974 resentencing must be 
reversed. 

However, that is but one reason for reversal. If anything 
was clear at that hearing, it was that appellant, coming directly 
from Bellevue Hospital Psychiatric Ward where he was diagnosed as 
paranoid schitzophrenic, might well not be capable of comprehending 
the nature and consequences of his plea. Under such circumstances, 
the court was obligated to conduct an inquiry into his state of mind 
before accepting any plea. Calabrese v. U.S. , (C.A.Mass. 1974), 

507 P.2d 259; Sailer v. Gunn (D.C.Cal. 1974), 387 F.Supp.1367. 

The court having failed to inquire into this, it could not determine 
whether appellant was in mental condition to enter a plea voluntarily 
.-( Siellng v. Eryman , (C.A.Ariz. 1973), 478 F.2d 211) and with any 
awareness of its consequences. Mathis v. State of N.Cal. (D.C.N.Cal. 
1967), 266 F. Supp. 841 

The situation in the case at bar is compounded by the 
fact that appellant, apart from being paranoic schitzophrenic, was 
under heavy sedation at the time the plea was entered, as court 
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was quite aware. Strangely, the only questions concerning the 
nature and extent of sedation were posed to appellant himself, 
scarcely the person to determine whether or not the sedation was 
such as to make a plea invalid. It is clear that a plea while under 
the influence of narcotics is void. Harris v. U.S. ,(C.A.Ky. 1970), 

426 F.2d 99, U.S. v. Malcolm (C.A.N.Y.1970), 432 F.2d 809. The 
effect of a narcotic or a sedative, insofar as ability to enter a 
plea is concerned, is precisely the same. 

Beyond this, it is clear that to the extent that appellant 
comprehended the plea at all, he believed it was being entered in 
order for him to be sent to Springfield Hospital for Psychiatric 
Treatment (A 24 - 26 • 30 )• For an Y P lea to be valid ' its consequences 
must be clear — U.S. v. Bronson ,(C.A.Kan. 1971), 449 F.2d 302, 
cert. den. 92 S.Ct. 1268, 405 U.S. 944; Smith v. U.S. (C.A.Ky. 1968) 
420 F.2d 860 — and must not be induced by promises (in the case at 
bar of psychiatric treatment) which deprive the act of its voluntary 
character. U.S. ex rel Rose v. Folette (C.A.N.Y. 1968) , 395 F.2d 721. 
It is obvious that appellant did not have the slightest reason to 
believe, even had he not been a heavily sedated paranoic schitzophreni 
that his plea would result in anything but his being sent for 

adequate psychiatric treatment. 

It should be pointed out, in passing, that the fact that 

appellant had court-appointed counsel in no way eliminated the 
court's obligation to determine that the plea was, in fact, voluntary 
and with knowledge of its consequences. Gundlach v. U.S. (C.A.Cal. 
1958), 262 F.2d. 72; U.S. v. Davis (C.A.Ill. 1954), 212 F.2d 264. 










It is impossible to conclude. from any review of the record 
that appellant has been imprisoned for anything other than his 
mental illness. The Lewisburg examination center found him mentally 
ill which is why he was given probation in custody of Odyssey House. 
Odyssey House found his mental illness beyond their capacities and 
so sent him to Bellevue Psychiatric Ward. Bellevue found him very 
severely montally ill. Even Judge Frankel, whose sentence has 
already effectively imprisoned appellant for over a year and a half, 
clearly realized the nature of appellant's problem^as is clear 
throughout the transcript, and seemed himself to believe that the 
sentence was a way of sending appellant for psychiatric treatment. 
Imprisonment for mental illness is clearly illegal. In such situations 
the court has an obligation to see that the mentally ill person is 
hospitalized, not imprisoned. Overholser v. Lynch (1961), 288 F.2d 
388, rev. on other grounds, 82 S.Ct. 1063, 369 U.S. 703; U.S.ex rel 
v Curtis v. Otis (D.C.N.Y. 1972), 344 F.Supp. 728, aff. 466 F.2d 1092, 
cert. den. 93 S.Ct.1405, 410 U.S. 945. Indeed, beyond being’illegal, 
it is cruel and unusual punishment in violation of the Eighth 
Amendment to the Constitution ( Maatallah v. Warden, Nev. State 
Prison , 470 P.2d 122, 86 Nev. 430 (1970) ) to imprison for illness. 

The sentence in this case upon the alleged violation of 
probation also constituted a cruel and unusual punishment as being 
grossly disproportionate to the act involved. Four years in prison 
plus three years probation is certainly a cruel and unusual 
punishment for not having the type of psychiatrit condition that 
conforms to an agency's treatment program. U.S. v. Gerhart (D.C.W.Va. 
1967), 275 F.Supp. 443; Haines v. Kerne (C.A.I11. 1974), 492 F.2d 937 
Willoughby v. Phend (D.C.Ind. 1969) , 301 F. Supp. 644 
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On a very different ground from all of the above, the 
sentence upon violation of probation must be reversed because 
the sentencing judge, at the time he imposed the 4208(a) (2) 
sentence was obviously unaware of parole board attitudes towards 
such sentences. He believed that this allowed for parole at any 
time (A - 29 )while, in fact, attitudes of parole boards are no 

different towards (al(2) sentences than they are towards any others. 
Kortness v. U.S. , 514 F.2d 167 C8th Cir.1975). See also U.S. v., 
Slutsky , 514 F.2d 1222 C2d,Cir. 1975). Indeed, in the Court below, 
the Attorney General agreed that the sentence should be re-evaluated 
in light of the above decisions (A- 16 ) but the Court nonetheless 

chose not to do so. 

For all of the above reasons, the Court should not have 
accepted appellant's plea of guilty to a violation of probation on 
June 3, 1974 because (1) nothing happened which constituted a 
violation of probation; (2) appellant was in no mental condition to 
enter any plea. Moreover, the plea was clearly induced by an 
expectation of psychiatric treatment rather than imprisonment. 
Furthermore, the judge sentenced appellant under 4208 (a) (2) under a 
misapprehension as to the guidelines used by the parole boards. 

Thus, Mr. Simons should have been given the relief requested upon 
his 2255 motion, and the determination below should be reversed. 

Because it is clear on the record that Mr. Simons in fact 
committed no act in violation of probation, and because he has been 
imprisoned for a year and a half, rather than remanding the matter 
for a further hearing, in the interests of justice, the court should 
direct that Mr. Simons be released and returned to probation status 
forthwith in custody of an appropriate psychiatric treatment center. 
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Contrary to the opinion of the court below (A- 7 ), there is 

no reason why that center should be Odyssey House: appellant is 
undisputedly no longer addicted, and so an addiction treatment 
center would be meaningless. However, there are scores of 
psychiatric treatment centers in the New York City area known to 
the probation department which could more than adequately service 
appellant. If the court requires specific recommendation, as the 
opinion below implies, the Brooklyn Center for Psychotherapy has 
indicated its willingness to admit appellant. 

At the very least, the time appellant has been wrongfully 
imprisoned should be credited to his probationary period. In all 
justice, since imprisonment is obviously a more severe punishment 
than probation, appellant's sentence should be reduced to time 
served. 
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OPINION BELOW 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-against- 
RICIIARD SIMONS, 


Defendant. 




73 Cr. 799 


MEMORANDUM 


F// 


FRANKEL, D.J. 


I have considered in detail the motions dated 
July 14, 1975, on behalf of this troubled defendant. 
Leaving aside that the form of the proceeding seems 
incorrect, J have thought again about the merits 
of Mr. Simoit's situation, not omitting the procedural 
questions as to revocation of his probation, but 
concentrating also on the difficult questions 
as to how he should be - or should have been - 
sentenced. 

As to the revocation proceeding, given the 
extraordinary circumstances and the thorough 
consideration Mr. Simons received for sentencing 
purposes, I perceive no occasion for relief, under 
28 U.S.C. §2255 or otherwise. It is not. technically vital, 
but it may be humanly relevant, to wonder what good such 
relief would be at this late date. Having served so 
much of his sentence, Mr. Simons would not bo much 


(?) 
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helped by starting all over again the question whether 
his probation should have been revoked and. If not, 
whether ha should (1) be "assigned" again to 
the private facility which quickly found him 
unacceptable, (2) after all come back to stand trial, or 
(3) renew his admission of violation. Counsel for 
Mr. Simons, whose papers include no brief, does 
not specify with particularity the course he would 

recommend' in this respect. . 

The court was aware when Mr. Simons was 
sentenced of the imperfect procedures attending 
18 U.S.C. §4208 (a) (2). The court was also aware 
of continuing pressures upon the Board of Parole, 
before and after Mr. Simons was sentenced, to improve 
the Board's approach to that provision. Employing that 
subsection only rarely, I thought it would at worst 

not do injury to Mr. Simons. 

In any event, having reconsidered that 

subject, having addressed specifically the guic-lines 

as they affect him,and being aware from the files that 

his chances for parole within the next few months 

se^m excellent in the absence of any deterioration 

in his behavior or his situation, I conclude that there 

is no just or useful purpose to be served by any revision 

in the sentence at this time. . . . . , 

In sum, the motion should be, ana it i.» f 


denied. 


So ordered. 


Dated, Now York, New York 


August 7, 1975 


K /.VUv/a ( _ 

--r. ^ 


U. S. D. J. 
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United States of America 


RlCiLMlD SD-iari 


73 c:i 799 


On this 17fcJi day of J.vttwry , 1971* came the attorney for the 

government and the defendant appeared in person and* Ly Robert Mtcholl, L'cq* 

It Is Adjudged that the defendant upon his plea of = r;jAlw7 cn:l Court bcln^i Faviftfit'.* 
tharo is ft fitctuol LasiD for tha pica 

has been convicted of the offense of iT:t>ClblstuUy Eri ISJCifinjly cm.'xLtvlt;’»■ C-CV* 

0 Dij v ii" ,r, » ctTi”*'''ci'l oi'oi’J to violaoa 13.) 

cSi CNllbXikb) of Title 51, V». Cc.’a. It un» part of crM oonpirc^y that i, • ■* aid 
doflvvVa* ttulrr./ftiLTy, ir.tefttioarlly end krii-jlxs.^y nanafaatBrw*, olatrloutad t.r;a 
possess* vitii intent to dl?;tetfvafco Oohedula II controlled eiit::ta;ice3 ia viaus-xn o 
Sostif.iis Cil, Glji.(a)D) a' 1 ! CJjl(b)(i)(b) of fitlo 21, U,S. Co^o. 


as charged 3 

and the court having asked the defendant whether ho. has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody of the Attorney General or 
his authorized representative for imprisonment*^..Vfccp&liid Xtfi F--4' 'X .:.it vo cc Jt-.i /f- 1 <«. •, C..’ 

‘Title 3.0, U.O # Cc.b, fto r.t-;/, ar\ tv.5t-v:,-.; hUc.^ ci y. ta. J. x»i •■=*- * 

izr.io). ::.la cr:.'.A4::-~A to la for t!:a r. It-ci • d by 1. to 

\AU mis (*;> iiiio, U.C. 5 VJ aiorc-R by tba Ctuvfe pa-juait to a-.ld r.. 2 i:.rn v;; i \ -> 

•a - «- '< #./» /• ’ s ** *, \r ,».!* r,‘ / 1 >•**.•• * 'i ' CV 

,yf^ i*^ ^ w d J. v. >.« «« ..* j *v •*«•* ^ # 

Tko r«ad*3 of eu<& tfbrJy, xdtH c:*ty wwrp-ftfcMan \. v dch t'.io pirccte? <v ^ ^ 

)Vvc*vi cf iDxticI Id helpful xft ..'.v .Cx t •>-' t» ) • *■ / 

ehrAl b.s fiivr.U’:-rl to thy Court vitliii Til (3) IXif.'fi. 

n>w»w^»ksKfai»t» . 


It Is Okdkkkd that the Clerk deliver a certified copy of this judgment and commitment to the 
United States Marshal or other qualified officer and that the copy serve as the commitment of the 
defendant. 


ittuvr.1 c. KLuisa. 
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JUDGMENT AND ORDER OF PROL ..ION (Rcviwid Dec. '66) MURPHX, AOS A 
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Httilrb States District (Eourt 


FOR THE 


SOUTHERN DISTRICT OF MEW YORK_ 


United States of America 


BlCHARD SlnOttS 


Cr. Form No. 101 


No. 73 CR 799 


ifbiSTffcfx 

t 

• a ... ' J? 


MAV 1 31974 


* OF N. 


On this 13th day of May , 197b , came the attorney for the government and 

the defendant appeared in person, and’ by Robert Mitchell 1 Es'l. 


■ IT Is Adjudced that the defendant upon his plea of’ guilty and the Court being satisfied there 

is a factual basis for the plea 

has been convicted of the offense of unlawfully, intentionally ana knowingly combining, conspiring, 
confederating and agreeing with others to violate Sections 812, 8Ul(aKl; and oUlCb)^j.)i,nj of 
Title 21? 0,3. Code. It was part of said conspiracy that the said defendant unlawfully. 
Intentionally and knowingly manufactured, distributed and P^aessed with intent to distribute 
Schedule 11 controlled substances in violation of Sections 8^2, 8t;l(a)(l) and 8UHb)^l)^B) 

of Title 21, U.S. Code, 

as charged 1 

and the court having asked the defendant whether he has anything to say why judgment should not 
be pronounced, and no sufficient cause to the contrary being shown or appearing to the court, 

IT Is Adjudged that the defendant is guilty as charged and convicted, p...... ,. r his 

ViaaH on Tnnuarv 17. 197u* been conciitted to tne custody o*. the Attorney General jr ms 
nthorl^e^_reprnflenlatlve pursuant to Section U20b(b) of Title lb, Code, for study, repoi* 

and reol^^^^x?yl'^“and the Court having now received and considered the report cf such ptuay; 
It is adjudged that the imponition of sentence is suspended. Defenuant is placed on prooauion 
for a period of T'lREE (3) HEARS, subject to the standing probation order of tnis bourt. 

Soc 3 ial condition of probation being that the defendf^it be enrolleu in the Residential irecw- 
^nt of Odyssey house', 207 Eant 57th St., New xork, wew xork, oeginning promptly today. 
Defendant is to remr-n as a resident under this program unU. he is deemed eligible for rele s 
by those in enarge of the program or until a determination is maue oy tr.e ^roDation Office o 

the Court that he mav withdraw from that residence. __. „ tn 

During this period defendant i 3 not to function as an informant or to nave any connection witn 

dangerous or narcotic drugs or tne traffic therein. 


\ 


It l£ Further ORDERED that during the period of probation the defendant shall conduct himself 
as n law-abiding, industrious citizen and observe such conditions of probation as the Court may pre¬ 
scribe. Otherwise the defendant may be brought before the court for a violation of the courts orders. 

It Is FURTHER ORDERED that the clerk deliver three certified copies of this judgment and oidei to 
the probation officer of this court, one of which shall be delivered to the d.ffondant by the pro »ation 

° mccr - ’ - 

1 1 J *, • * MftpVlk E. FRANKEL . . . _ 

-V . : Mu. m n j y jc - 


I 
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... .'...w,.. Ui 1 J;Vu..—-- 


Uniiid Stair* of An: Trice- 


w n°*y- 

. rt ^ / \ 


V. r -Vo. 73 CA 799 / 7 » 

JCC5»Wi I y. fa \ 

On tins v :>r » day of Juno * 13 yli «swc 1 mo n‘U'm:y jor ti e 

jfovei'iiinoi.t and Ih’> defendant appeared h' perfon rnd' \.j *;f-f:--!:.; M, V:.u;« 


)^'-f It Is Aivujik;::u that the defendant r^.rlntul rivTivVlnc . : ;b.e.iicR 

iKy.eccd r.a ■'•' :> r.ho/a i:v;fyc:et:d ini; t.v.::?* >.t viiic’i U:j o r.Ccr^v ci* v.~J:;v£;tf?Avi * v.'i. s n- 

hcatJaan :swansT i f .r'r...YJ.y mal kr.w.it-c'X-r cc e •_.*.;••*, or *\.-e.'..-c,\iii»r 

rad viv; '•ihei's to vioioia Scuvions bi:r, 01;A(r.)(l) rv.-l 21., 

V,:! C'eia* it «.i3 :>.vci ua said. co3.’.ai«i«y ti/.t lhs? asje e.t-jfe&'iwvb or.;: •v*.iI3y l 
tikvj .-il fr/'.c.o.r s > ;ly r.r jAfr^tccrod, disfriftttcd tw\ vot-sfooed vHU iut r.t to •‘il^ih.yto 
c* Xl ov.di'tllr.i t.rl.;vtaot-o ia vichvfcJ cv. <•£ Sections Cl?. y ore t * > 

>;/'? or V.Uio ;:lj “J.S. OcO.o, 


as cltaipfcV 

and the court l*; v : : " asked :!v defender.* whether he hr.s anything to -:.y v.J-.y j**d:;>v.n! eYf.' 1 .;'. 
hi* nr , i , ma». •«•!• ..,«<i no MtiVi;"e>it Cuts*.! to .lie •.••vtlvarv l»ei*i*. shot*:• o> to <i-c- (’ou**. 

•> )../•: b*ti.c; - ; i-.'.-.y 13, 2<?74 io J.;-Yo.‘ai tud : u.f;„'/'>;;j.V.*.t or h ox :x '•■■ 

It ta AnJVL-.-'O that l>.e defendant is c.ail'y :v o.hr.rccd and convicted. 

Jr hi Ao.’ iVju.V) that tic- dcien.'Iar.c i* hereby cor.v.r.Hd to the c it-lndy of !V A f »*>v ,»«.*;/ Gf ii.’u ^ 
liis I ’.uhaiir.oit .vpiv.-.<*. n .i alive icr irupr.Yorcicn' for a period of* vy ; r lf t;,} 

^.vl tc «:o ^x^L:i.c^ o.C S:o:*;.r. <;f:C:o(.•:,)('/;), ViUAo !■", *.. 3 « CV-.: v f..? t: 

- Ab.O JLC ‘• «-<••» LL'.Cwi ai t*s i .» i... w w. i ~*‘J V i. •* 

.xr^’i <o If ?. £!,?. ci’ 55tie \1,S* Ced^ f t’te. d'.;Tt.vy-.t ic vlv. '.l f.n '■.•••>:•,• 
lc:*? tt jicrJoi ci (;i) jT.ltS, to fcv..;enca' j i:> a 




. .. 


j •' 

-• 




)‘i hi 0 ;:r.i:i. ; r- Jhnt tlu » iorT: deliver a t-'viJftwS cop. of »>•.{-•. ja.^.i-.on! ml co irmhcvi.t n. ‘i«* 

I ’dPv ;>;*'!• : v rrdi:*I *••!• n!h:.: cydiiii'i! oiii.v/ an<! »!».•,( •*•>.•. *j< iho c i n.iu’i'.ni’. o' G.- 

d ‘oi:da.d 



A-10 


»/i v .tv • o • V *' T. 

• ll •, C v>» Ai*j| 





SUPPORTING H Cr * ^ 
AFFIDAVIT Affidavit 


—RICHARD SIMONS 

STATE OP CONNE CTIC UT ) MS 

COUNTT OP PAIRPIELD ) 

Richard Simons, being duly sworn, deposes endsays* I an the 
defendant in the abase natter and as such fully familiar with the facte 
hereinafter set forth. I make this affidavit in support of ny motion pur¬ 
suant to 23 U. 3. C. 2255 to review and correct the sentence imposed upon 
■e for an alleged violation of probation on June 3, 1974. 

The background of the matter is as follows* On January 17, 

1«?4 after sor plea of guilty, I was sent to Lewiaburg penitentiary for 
SXtton.'on Hay 13, 1974, on tha baalo of that 
tihich found that I had serious psychological problems as well as a problem 
of drug usage, I was sentenced to three years’ probation in custody of 
A. ___ Hons* I renorted to Odyssey House that same day, Ixit, for reasons 

to Bellevue lioeplul Metric al. 

5*remained there until June 3rd, 1974, and was found by the* to be a P“™ oic 
schitzophrenio. On June 3rd, I was returned to Court* I had been accused 
hr Odyssey House of a violation of probation. Without my ..nowledge or con- 
Znt BTV courts appointed counsel pled me guilty to the charge, and I was sen- 
SS&VSdSSS sJSiS? 4208 U) (2) ofTltl. 18 of the U, 8 Cod. . to™ 

! 0 f four years' imprisonment to be followed by three years’ special parole. 
MnoTttat iS» boon Incarcerate! and an new at Dmbury TCI In Dun- 
bury, Connecticut. 

I believe that ny sentence of June 3, 1974, should bo reviewed 
and corrected for the following reasons* 

(a) I was not in fact guilty of any violation of probation on 

M«y 13, 1974. 

(b) The Court was unaware of the Parole Board guidelines at the 
ij time «y (a) (2) sentence was imposed. 

(o) I have, in effect, been sentenced to Jail for mental illneS3. 

!l (d) My sentence of four years' imprisonment plus three years' special 

1 parols exceeds the maximum sentence imposed when I plod guilty. 

What actually happened on May 13, 1974, is as follows* 

I reported to Odyssey House as I was directed by the Court to do. 
(Mously I would not have reported if I had any serious intont to vio-nto 
theconditiens of my probation. By coincidence, one of the people who had 
testified against mo also was at Odyssey House. He told the <^ ™t 

ho was infear of his life because of ny supposed anger, (I shokM point ou 
that I have beat a professional veightlifter, and so I suppose hadaso®- 
vhat formidable appearanoe. Nonetheless, my intention was to serve nypro- 
Utionaxy sentajeeTand oertainly not to get into any difficulty on the very 
first day of sentence.) 

On the first evening I was at Odyssey House, I had a grain# 
headache. This is a condition to which I am prone, as the 
affidavits make dear, and which, furthermore had been exacerbated by a 
serious ho ad injury I had suffered at Lewisburg only a f«w months b 010 ™ ® t 
3*52 A.M. on March 6, 1974, (lewisburg medical records should substantiate 

£2)7 Ip th.« ™ ■— ® ort of ^ 

for that evening. I was asked to attend the meeting, but said I could not 
baoause of ay headache and asked to be left alone for a few hou . 







-uiNWF vu wia not t>oiy mat x raiussu w iilo .w mm i n«, 

(in reality even that vaa untruei the truth vaa that I vaa physically urable 
physically to attend the meeting), hut that 1 had threatened a fallow patient 
with harp of a physical nature* When I was called to the Director’s office, 

I explained what had in fact happened, hut he said that he knew the person 
who reported the trheat for six months and as for not even six hours, and 
therefore he would have to believe the other person* On that basis, he called 
Bellevue, and later reported m to have violated probation* 

I would have said all cf this at the June 3rd hearing, (had I been in 
mental condition to do so), except that I vaa given no opportunity to do so 
because ay court-appointed attorney, Robert F* Mitchell, without my knowledge 
or oonsent, stipulated the correctness of the probation report, thus, in ef¬ 
fect, entering a plea of guilty on ay behalf* 

Moreover, even were I guilty of what was charged, the record is extremely 
clear that I was suffering from savers mental illness. Bellevue Hospital 
psychiatric ward, where I vaa until the dqr of the probation revocation hear¬ 
ing, found that I was paranoid schizophrenic and specifically stated tret 
Jail would be no solution for me. ^ ^ 1Ilnen ^ physic 1 f ( a nd, as 

the a cconpanying Bureau of Prisons report seta forth, that may well be the 
situation), no one would have thought of sending me to Jail* I certainly 
would not have been given four years' prison for contracting pneumonia, but 
I was In fact given four years' prison sentence for being paranoid schizo¬ 
phrenic* I believe that I needed psychiatric treatment at that time, and 
I still believe that I could use such treatment, but I do not think that rgr 
sickness is something for which I should be punished. 

1 *>■» » ’ -j -tc ~>* • 

rowers- i*» ©-t urtic.,^ v 

The third reason why I believe review of sentence is in order is that 
I do not believe that the sentencing judge was aware of the Parole Board 
guidelines at the time an (a) (2) sentence was imposed upon me* I believe that 
the judge believed that under as (a) (2) sentence, I would be eligible for 
parole at any time, but in faet the Parole Board makes no distinction between 
(a) (2) and other sentences, and this in itself is sufficient grounds for 
review and modification of the sentence* I refer the court to the Second 
Circuit decision in U. S. V* Slutsky* ( UA8/75* 17 Cr.Rcp* 2122 ), and the 
Eighth Circuit decision in fcortnc33 V* tl. S * V ( h/ 21/7*5, l7 Cr, Rep* 2123 )* 

The socond ease is perhaps even more pertinent because it involves a notion 
under 28 U* S* C* 220$, and says that such a motion for this very reason 
con be made a t any time* 

Finally, I believe that the sentence I was given upon revocation of 
probation exceeds r he maximum sentence far which I pled guilty* The January, 
197U* initial sentencing said that regardless of the Lewisburg report, I would 
not be sentenced to more than five years. However, I have effectively been 
given seven yearsi four years prison plus three years special parole* 

Z believe that I still can use psychiatric treatment* I do not, however, 

! believe that I need treatment a t this point for drug addiction since I have 
been drug-free for over seventeen months in prison* I fully concur with 
I the recommendation of the Bureau of Prisons which is attached hereto the t 
t be given probation to the custody of a psychiatric treatment program* Since 
< Z have an a partment which has been maintained by ny parents, I believe that out* 
patient treatment would be in order* My probation sontence was for a three 
year period* Since I have already served over a year in prison, I believe that 
whatevor time I have served by the time I an raaantanced should be deducted 
| from this three-year probationary period* 



Z therefore respeotfully pra y that the relief requested be granted. 
Mo previous application for this relief has been made* 

Respectfully submittedt 








affidavit in opposition 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW TORE 


UNITED STATES 07 AMERICA t 

-v- * 

i 

Defendant, t 
------ x 


RICHARD SIMONS, 


AFFIDAVIT 
73 Cr. 799 (MEF) 


STATE OF NEW YORE ) 

COUNTY OF NEW YORK : SS.: 

SOUTHERN DISTRICT OF NEW YORK ) 


JEREMY C. EPSTEIN, being duly worn, deposes end 

•eysi 

1. Inn Assistant United States Attorney in 
the office of Paul J. Curran, United States Attorney for the 
Southern District of Nev York and as such I an familiar with 

above captioned action. I submit this affidavit in 
response to Simons' motion, pursuant to 18 U.S.C. S 2255,* 
to vacate the sentence loosed June 3, 1974 for violation 
of probation. 

2. Simons appears to make three distinct claims 
in his notion: (e) that he mss found guilty of probation 
violation without ever admitting his guilt; (b) that this 
court Imposed e sentence under 18 U.S.C. f 4208(e)(2) 

rare of the Parole Board's release guidelines; 


* If this is indeed intended as a | 2255 petition, it la 
improperly styled. The Court of Appeals has recently 
pointed out that e f 2255 proceeding is an Independent 
civil suit, not an adjunct to the original criminal 

K oceedlng. United States v. Huas . F. 2d ..» 

t. No. 75-1192 (July"257 19757T^ The present application 
bears the docket number of Simons' original criminal case, 
end has not been filed as an independent civil action. 





AFFIDAVIT IN OPPOSITION 


(c) that tha sentence imposed exceeds tha marl aw n 
permissible undar tha statute.* 

3. Examination of tha alxmtas of tha proceeding* 
before this Court on June 3, 1974 discloses that tha first 
of Slams' contentions is ne^ritlSss?• Simona* lawyer did not, 
as he now claims, "plead him guilty"; on tha contrary, 

Sinons' was fully cognisant of tha charges against him and 
folly willing to concede his guilt. Tha record discloses 
tha following exchanges: 

THE COURT: Mora importantly, you do feel aware 
enough of tha situation, tha grin situation and tha 
circuastancest 

DEFENDANT SIMONS: X understand, your Honor. 

I an very regretful of the incident In Odyssey House, 
ar*d lc happened and I will have to be put somewhere 
else, I recognize that. (Tr. 5) 


MR. MITCHELL: Tour Honor, I think in order to 
protect tha record the defendant technically would 
be entitled to a hearing on his violation of probation. 
Ha stood ready to admit to tha charges. X think to 

S otect the record both for myself and your Honor 
the Clerk would read the charges he would admit 
his specification, having consulted with me, and that 
would obviate any possibility at a later date of him 
saying he didn't get a hearing on it. 

THE COURT: All right. Do ycu understand that, 

Mr. Simons? 


MR. SIMONS: Yes. 


THE COURT: The charge is very simply, I don't 
even need bother the Clerk for this, that you have 
technically violated, as this thing says — 




ANT SIMONS: 


Caused ny own dismissal. 


* Simons also contends that "I have, in effect, been 
sentenced to jail for mental illness," a c l a im to which we 
find a meaningful response difficult. 


-2- 
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THE COURT: More correctly be unable to fulfill 
the special condition of probation in that you have 
not been able to remain at Odyssey House for treatment 
of the kind that they had hoped they could give you 
but discovered they couldn't give you, and I take It 
that In this conversation you have agreed that that 
Is correct. 

DEFENDANT SIMONS: Yes, your Honor, but I think 
that — 

MR. MITCHELL: Don't qualify it. 

DEFENDANT SIMONS: I won't qualify it. I just 
think after I have been at Springfield for a while 
I will be ready to return to Odyssey House if they 
would be willing to accept me. 

MR. MITCHELL: That has nothing to do with it. 

DEFENDANT SIMONS: I am not disputing the charge. 

(Italics supplied) (Tr. 14-15) 

4. We submit that the above quoted language 
effectively disposes of Simons' first contention. Moreover, 
Simons' frequent alert and intelligent responses to 
questions throughout the course of the hearing establish 
beyond question that he fully comprehended where he was 

and what he was doing. 

5. Simons next claims that this Court imposed a 
sentence under 18 U.S.C. S 4208(a)(2) unaware that Parole 
Board guidelines often prescribe minimum sentences in excess 
of one third of the sentence imposed. See United States v. 
Slutsky , 514 F.2d 1222 (2d Cir. 1975). There is. at the 
threshold, a jurisdictional problem. Slutsky left open the 
question of whether a sentencing Judge's misapprehension 
about the effect of his sentence is cognisable in a 5 2255 
petition, 514 F.2d at 1229.* Nevertheless, Simons correctly 


4 The point was ral ^ed in Slutsky on a motion for reduction 
of sentence pursuant to Rule 35 of the Federal Rules of 
Criminal Procedure. 


3- 




AFFIDAVIT IN OPPOSITION 

points oat that ths Eighth Circuit in Kortness ▼. United 
States, 514 F. 2d 167 (8th Clr. 1975) has entertained 
a claim identical to his raised in a f 2255 petition. 
Although the Slutsky court expressed some doubt, we see 
no meaningful difference between a court's misapprehension 
over the effect of a sentence imposed and a mistaken 
impression concerning the defendant's criminal record, 
a defect clearly cognizable under S 2255, United States 
v. Xa 1 co lm. 432 F. 2d 809, 815-816 (2d Cir. 1970). 
Accordingly, we shall assume arguendo that oimons' petition 
properly vests jurisdiction in this court. 

6. After analyzing the Parole Board guidelines, 
the Slutsky court concluded that "From the standpoint of 
an opportunity for early release, the (a)(2) prisoner is 
in no better position than a prisoner who has received a 
regular sentence." 514 F. 2d at 1229. The court further 
concluded that such a result could not be deemed consistent 
with the reasonable expectations of a judge imposing 
sentence under S 4208(a)(2). 

7. In Slutsky , the Court of Appeals permitted 
the sentencing judge to reconsider his sentence in light of 
the Parole Board's policies. The Government has no 
objection to this Court conducting a similar reevaluation 
here. 

8. Finally, Simons argues that the sentence 
imposed on him exceeds the statutory maximum because he 
received four years' imprisonment followed by three years' 
special parole. 21 U.S.C. f 841, of which Simons stands 
convicted, provides for a special parole term in addition to 
the period of incarceration imposed. This argument is 
therefore frivolous. 
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Siaooi' motion should be denied except to the extent 
ccii tented to by t ie Government. 


JEREMY G. EPSTEIH 

Assistant United States Attorney 


Stfora to before ms this 
day ol , 


1975 
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UNITED STATES DISTRICT COURT 
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District Judge 
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APPEARANCES: 
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TRANSCRIPT 


mdrf 2 

(Case called.) 

MR. MITCHELL: I didn't write the letter. Judge, 
because I was advised what had happened, that the warrant 
would be issued and he would be brought before your Honor. 

THE COURT: The letter you refer to which you did 
not write to me, understandably, was to make a record which 
we now can make, of the fact that having been informed of 
Mr. Simons' experiences which made it impossible for 
him to be kept at the Odyssey House, and having learned 
that he was transferred from there to a. state institution, 

I suppose Bellevue in the first instance, because of his 
emotional or mental condition, I had some question whether 
the situation presented problems for us under the judgment 
of the Court dated the 13th of last month which had placed 
Mr. Sions on probation on condition that he remain at 
Odyssey House. 

And again without tracking the details of Mr. 
Simons' journeys from Bellevue to other institutions, 

I want it to be clear that you as his attorney, Mr. Mitchell, 
were aware of his situation and would be alert, as we knew 
you would be, to press any assertive rights he might have 
in those circumstances. 

I think we agreed at that time that the effort 
of the state authorities on the reference from Odyssay 




TRANSCRIPT 


1 

mdrf 3 


2 

House to be of use to Mr. Simons were not at war with any 


3 

of his interests, but, as we hoped, might further his efforts 


4 

to get himself organized. 


5 

DEFENDANT SIMONS: I desire therapy very much, 


6 

your Honor. Excuse me for interrupting. 


7 

THE COURT: I understand that. I am just bringing 


8 

us all up to date. I had asked Mr. Mitchell to reflect on 


9 

your situation, Mr. Simons, overnight or over the weekend 


10 

and to write me a letter with copy to the United States 


11 

Attorney indicating whether he felt that your rights 


12 

were being properly protected or whether he felt he should 


13 

take some action on your behalf to dispute the conditions 


14 

under which you were being held. 


15 

And now, unfortunately, I am advised — I want to 


16 

be more fully advised — that you have not been found 


17 

suitable for continued treatment in the state facilities. 


18 

that the Odyssey House which had in addition I thought 


19 

might be useful to you, does not consider that it is in a 


20 

position to be helpful now, and so if that impression. 


21 

or those impressions are correct we have to see what we 


22 

can do to assist you and protect the public having in mind 


23 

you have been convicted of a certain federal crime, in light 


24 

of the understanding that the condition of probation 


25 . 

that we set last month is not possible of fulfillment. 
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transcript 


mdrf 


Before I go on with Mr. Mitchell, or Mr. Simons, 


who is the most important person in interest here, is 
there anything you want to add or change, Mr. Putzel, about 


what I have said? 

MR. PUTZEL: No, your Honor. Unless the Probation 
Department has anything to be added. 

THE COURT: Mr. O'Hare has been keeping close 
watch on this, and I certainly will hear anything you have, 
Mr. O'Hare, that will fill out this matter. 

MR. O'HARE: I think you are aware of everything 
at this time, your Honor. 

MR. MITCHELL: There is one thing I wanted to add. 
The defendant is under sedation, but he says that that in 
no way interferes with his understanding what is going on 
at the present time. They found it necessary to sedate him. 

THE COURT: What Kind of sedation? 

DEFENDANT SIMONS: 50 milligrams of Melaril; 
it is a mild sedative. Because I was somewhat apprehensive 
prior to coming to court. 

THE COURT: Is that a more modern variant of 
Miltown or other tranquilizers? 

DEFENDANT SIMONS: It is in the barbiturate 
family. It is Thioritsene. 

THE COURT: My recollection is Mr. Simons has 
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TRANSCRIPT 



1 

mdrf 5 


2 

some knowledge of chemistry, which has not always stood him 


3 

in good stead. In any event, you do know something about 

* 

4 

the nature of this drug? 


5 

DEFENDANT SIMONS: Yes. 


6 

THE COURT: More importantly, you do feel aware 


7 

o 

enough of the situation, the grim situation and the circum¬ 


8 

stances? 


9 

10 

DEFENDANT SIMONS: I understand, your Honor. 

I am very regretful of the incident in Odyssey House, 


11 

and it happened and I will have to be put somewhere else, 


12 

I recognize that. 

• 

13 

THE COURT: Mr. O'Hare, it seems to me that the 

f 

14 

probation order that we worked up with the help of your 


15 

office, and particularly Mr. Head's very earnest efforts. 


16 

won't work any more. It seems to me we are on the verge 


17 

of being compelled to revoke th»t probation order, in any 


18 

19 

event. That much I take it you would agree with. 

MR. O'HARE: Yes, sir. 


20 

THE COURT: We have also been agreed that 


21 

22 

Mr. Simons needs some kind of assistance to try to qet 

on an even keel by some form of therapy,and I have 

V. 

23 

studied your case, Mr. Simons, more than judges get to 


24 

study most cases. Although I am not sure you would be 


25 

in agreement with this I am compelled to be absolutely 
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2 
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6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


mdrf 6 

convinced that you are not a candidate for non-residential 
treatment. That was one of the reasons we selected Odyssey 
House. 

DEFENDANT SIMONS: It is an in-patient institution, 
your Honor. 

THE COURT: Yes. And the short fact of this 
matter is that having committed a federal crime you are a • 
federal responsibility and if we can't find a state 
facility to assist you we are compelled to rely upon a 
federal facility, and I am inclined to believe that it 
does no good to delay or temporize in this matter and I am 
disposed to think that we ought to impose a custodial 
sentence on Mr. Simons now or in the very, very near future 
so that he may begin to reside where he is going to have 
to reside for a while and receive such treatment and 
assistance as can be given him. 

Mr. Simons, that is a matter in which you have 
a great interest so I will hear anything you want to say 
about that. 

DEFENDANT SIMONS: Your Honor, what I would like 
to say is that I recognize that I am in need of residential 
treatment, but I hope ultimately to be transferred out to 
the Brooklyn Center of Psychotherapy and receive therapy 
twice a week which they have agreed to do, and I want to 
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1 

mdrf 7 


2 

be transferred to out-patient therapy ultimate twice a 


3 

week. The center has agreed to do this. When the federal 

V 

4 

institution feels I am ready for it I would like to make 


5 

an attempt to get back into Odyssey House. If not, then 


6 

out-patr'.ent therapy. 


7 

THE COURT: I don't understand about this 


8 

Brooklyn facility. You are not eligible to be treated 


9. 

there as an in-patient, are you? 


10 

DEFENDANT SIMONS: No, I am speaking of the future. 


11 

I have been a patient there for six months and it has 


12 

been paid for by Medicaid. I have been seeing analysts 

• 

13 

once a week. They agree with your Honor I need more 

. 

14 

extensive treatment, and have agreed to treatment twice 


15 

or three times a week. 

. 

16 

THE COURT: One of the problems is that so far 


17 

as I know the most reasonable place for you to be sent 


18 

in your condition, in the hope of getting you some genuine 


19 

assistance, is the Federal Hospital at Springfield, 


20 

and I don't know how that fits in with your plans with respec 


21 

to Brooklyn as a matter of geography or otherwise. 


22 

I am sure that since the federal facilities are 


23 

overtaxed if they could find some suitable installation that 


24 

would alleviate their burden they would be interested in 


25 

that. 

• 

• 
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But how well Springfield can coordinate with 


Brooklyn I really don't know. 

DEFENDANT SIMONS: What I wish to say is this: 

I recognize I am in need of residential treatment and I 
am perfectly willing to be kept there until such time they 
deem fit I can be transferred to out-patient therapy, 
which would then be paid for by Medicaid. This is 
my ultimate objective. My best friend is starting a 
company, MultiKinetics Industries, and I wish to work with 
him to assist him in his business. I have a work-study 
program planned for myself. I plan to study electronics. 

THE COURT: Have in mind I am not a therapist, 

I am merely a judge. 

DEFENDANT SIMONS: I understand that. 

THE COURT: The reason I am here is that you are 
guilty of a federal crime. 

DEFENDANT SIMONS: I understand that. 

THE COURT: I am just telling you so that you 
will not feel that either of us is kidding the other of 
us so that we understand the limits of this relationship. 

DEFENDANT SIMONS: Yes, your Honor. 

THE COURT: Now, I can sentence you under a 
judqment that will allow the Board of Parole in consultation 
with the people at Springfield to order your release whenever 
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2 

they think you are ready, and that would be a matter for 

3 

them to judge studying you and responding to whatever you 

\ 

4 

do and say. To the best of my understanding that is about 

5 

the best thing I can do for you. 

6 

DEFENDANT SIMONS: May I ask a question, your 

7 

Honor? 

8 

THE COURT: Yes. 

9 

DEFENDANT SIMONS: Is the decision to release me 


10 

at whatever time it occurs a group decision, no one man? 


% 

THE COURT: It is a Board of Parole decision. 


12 

• DEFENDANT SIMONS: My point is there would be a 

• 

13 

psychiatrist in the same room, would there not, in communi¬ 

• 

14 

cation with them? 


15 

THE COURT: Of course he would be in communication 


16 

with them, I trust, in a case like yours where the under- 


v 17 

lying problems are so clearly psychiatric, but I am also 

18 

telling you that I don't run the Parole Board, nor have 

19 

I the power to do that, but that is — it seems to me the 

20 

best option available for the public and for you at 

21 

this time. 

22 

DEFENDANT SIMONS: Your Honor, may I ask a 

\ 

23 

question? If the psychiatrists deem me ready for out¬ 

24 

patient therapy, wouldn't their statement be heard by the 

25 

Parole Board and isn't there a fair chance of their 
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2 

accepting it? No guarantee, but a fair chance? 


3 

THE COURT: Yes, I would think so, but if either 


s. 4 

* 

Mr. Mitchell or Mr. Putzel or I were to guarantee you ■ 

i 

5 

i 

anything we would be kidding you. 


6 

• 

DEFENDANT SIMONS: .1 didn't ask you that. 

i 


7 

1 

THE COURT: Of course if they are rational people 

- 

' 8 

they would consider that. It is the most important thing 

9 

t 

for them to consider. If you are asking me to predict will 

10 

they consider it — 

11 

DEFENDANT SIMONS: No, no. 

! 

12 

• THE COURT: — I will, I would say yes, but 


13 

I can't assure you. 


14 

Now, Mr. Mitchell, what enlightenment or different 



view are you able to offer in this situation? 


16 

MR. MITCHELL: That is the best that I could 


17 

hope for for the defendant, that he be paroled when 


18 

deemed elibigle for parole by both the Parole Board and 


19 

the institution with their recommendation. 


20 

The only thing that would bother me at the 


21 

time, and I imagine is in back of the defendant's mind, 


22 

is the length of the actual commitment. 


23 

THE COURT: That is always a matter of concern 


24 

and interest. You were in Lewisburgh, when sent for 


• 25 

study. 
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DEFENDANT SIMONS: Yes. 

THE COURT: You had some problems there? 

MR.MITCHELL: Yes. 

DEFENDANT SIMONS: There was an attempt on my 
life, your Honor. I still have the injuries resulting from 
the attack. 

THE COURT: I appreciate that, and I am not without 
sympathy for it. 

As to the length of the stay, the usual parole 
time in a federal court is one-third of your sentence. I 
am prepared, and I am pretty sure I am going to proceed 
soon, to sentence you under a statute that says that if you 
are ready, if you are ready, the Parole Board can let you 
out in less than a third, at any time. But again there 
is no guarantee that they will let you out in less than 
a third. That will depend upon how you function and how 
they appraise your situation. 

At the upper end — and this is whyl will not 
remind you that I am sentencing you as a Judge and not 
treating you as a therapist — at the upper end I have an 
obligation to protect the public. If you are not ready 
as quickly as you would like to be then the public is 
owed the protection of your not being let ^ut too soon. 

I have to give a long enough sentence to allow 
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for that kind of leeway at both ends. Do you understand? 

DEFENDANT SIMONS: I see the interests of both 
myself and the community are to be considered simultaneously. 

THE COURT: That is the,idea. 

Mr. O'Hare, is there anything the probation 
office would wish to say at this time? 

MR. O'HARE: No, sir. I think Springfield is the 
best place for him right now. 

THE COURT: Mr. Putzel, you are relatively new 
to this case. 

MR. PUTZEL: I just don't know, your Honor, whether 
this defendant will automatically go to Springfield. I 
would guess in light of what I hear here, which is really 
my first exposure to the case, that there is a 
substantial medical history which would require that, 
but sometimes what we all think is the only proper way 
for things to be handled is sometimes at odds with the 
prison system. 

MR. MITCHELL: If your Honor could make a 
recommendation to the authorities that he be committed 
to Springfield I think that the Department of Prisons in 
Washington would follow that recommendation. 

THE COURT: I think we can take care of that. 

Let's attend to the legalities of this situation.. 
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2 

I am going to find and recite on this record 


3 

1 

that the probation imposed on Mr. Simons under the judgment ' 


4 

of May 13, 1974, should be and must be and hereby is 


5 

revoked. j 

1 


6 

I will simply note for the record, subject to 


7 

correction by anybody, that this action taken today is 


8 

based on a history of some weeks beginning with the 


9 

discovery on the first night of his arrival at Odyssey 


10 

House, that Mr. Simons couldn't suitably be kept there as 

' 


11 

a resident of that facility as the judgment and probation 


12 

order of the Court had contemplated, that contrary to 

• 

13 

what he had hoped and we had hoped the facility there was 


14 

not capable of Coping with his needs, and evaluating his 

• 

15 

problems, that as a result without objection by the Court 

- 

16 

or our probation office or counsel Mr. Simons was trans¬ 


17 

ferred to a state facility for the emotionally disturbed 


^18 

at Bellevue. 


19 

Without reciting them all, other measures were 


20 

taken there and elsewhere in state institutions to attempt 


21 

to be helpful to Mr. Simons and to regulate his behavior 

* 


22 

in an acceptable way. 


23 

• 

It was found that these efforts were not 


24 

adequate, that the state institutions couldn't sufficiently 


25 

copy. On Friday, which was May 31st, I was notified 
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informally by Mr. O'Hare that the state institution — 

I guess again Bellevue — was on the verge of returning 
.Mr. Simons to Odyssey House. I was notified at the same 
time that Odyssey House had reached the unequivocal 
determination that it couldn't keep Mr. Simons as a resident 
- in its facility. 

It vas arranged that the return of Mr. Simons 
be postponed from Friday, the 13th, until today, and for 
the relative convenience and comfort of everybody involved 
instead of going to Odyssey House and then to here,Mr. 

Simons was brought from Bellevue to here, and which brings 
us to the situation we have confronted.. 

I am now ready, having ordered the revokation 
of Mr. Simons' probation, to impose sentence of the kind 
that we have been talking about. 

MR. MITCHELL: Your Honor, I think in order to 
protect the record the defendant technically would be 
entitled to a hearing on his violation of probation. 

He stood ready to admit to the charges. I think to protect 
the record both for myself and your Honor if the Clerk 
would read the charges he would admit his specification, 
having consulted with me, and that would obviate any 
possibility at a later date of him saying he didn't get 
a hearing on it. 
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2 

THE COURT: All right. 


3 

Do you understand that, Mr. Simons? 

■ 

4 

MR. SIMONS: Yes. 


5 

THE COURT: The charge is very simply, I don't 


6 

even need bother the Clerk for this, that you have 


7 

technically violated, as this thing says — 


8 

~ DEFENDANT SIMONS: Caused my own dismissal. 


9 

THE COURT: More correctly be unable to fulfill 


10 

the special condition of probation in that you have not 


11 

been able to remain at Odyssey House for treatment of 

■ 

12 

the kind that they had hoped they could give you but dis¬ 

■ 

13 

• 

covered they couldn't give you, and I take it that in this 


14 

• 

conversation you have agreed that that is correct. 


15 

DEFENDANT SIMONS: Yes, your Honor, but I think 

■ 

16 

that — 


17 

MR. MITCHELL: Don't qualify it. 


18 

DEFENDANT SIMONS: I won't qualify it. I just 

% 

■ 

19 

think after I have been at Springfield for n while I will 

■ 

20 

be ready to return to Odyssey House if they would be 


21 

willing to accept me. 

■ 

22 

MR. MITCHELL: That has nothing to do with it. 


23 

DEFENDANT SIMONS: I am not disputing the charge. 


24 

THE COURT: That won't be in my hands. Nothing 


25 

we say here would prevent Odyssey House, if they find that 
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that is appropriate, from taking you, and we can cope 
with that if and when they are ready to talk, but once 
you go from here when we have done as I think we have 
the best we could in your case you must understand that 
other authorities who are better equipped to consider 
such matters will be in charge of that question, and we 
won't — I won' t. 

DEFENDANT SIMONS: Yes, but I would like to ask 
one last question, and that is this. I don't understand 
the relationship between the psychiatrist authorizing 
me for release from the hospital and the meeting of the 
Parole Board. 

If the psychiatrists come to a decision on 
a given date I should be released will they then call a 
special meeting of the Board or do they occur at regular 
intervals? What is the situation? 

THE COURT: He doesn't make a decision that 
you should be released. He makes a decision whether he 
thinks you are fit to be released. It is the Parole 
Board that makes that decision. 

DEFENDANT SIMONS: What I don't understand is the 
scheduling. 

THE COURT: The scheduling is also for the Parole 
Board, and I can't give you a schedule. They will schedule 
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your case when they think it is appropriate, and that 
is the best I can tell you. 

DEFENDANT SIMONS: That is what I am trying to 
understand. Does the Board meet in response to the psychia¬ 
trist's statement or is there no relationship? 

MR. MITCHELL: A parole officer is at 
Springfield once a month, I don't know the date. One 
officer appears at Springfield once a month. If the 
psychiatrists deem that you are sufficiently ready to return 
to society, they will advise the Parole Board. The 
, first opportunity the Parole Board meets. What the 
) Parole Board knows nobody knows. 

DEFENDANT SIMONS: That answers my question. 

MR. O’HARE: In order to satisfy Mr. Simons' 
prior question, he could mention to them and I believe they 
would pick it up at Springfield, if he was still drug 
dependent, and they could make that a special condition 
of his release that he attend Odyssey House as a parolee, 
at which time we would pick him up *gain. 

THE COURT: The point is he will have to take 
that up with them. They know about Odyssey House at 
least as much as we do. 

DEFENDANT SIMONS: There is one point I would like 
to make and that is I have not used any illegal drugs for 
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seven months and I have no intention of using them ever 

again. 

THE COURT: I hope you keep that up, and I hope 
you get your other problems no less under control, Mr. 

Simons. 

The Court will impose on Mr. Simons, having revoked 
his probation, a prison term of four years, with the 
provision that under Section 4208(a)(2) of Title 18 he should 
be eligible for parole at any time the Parole Board may 
determine. 

• The Court, on the history recited on this record, 
and on materials that I am sure will be made available 
to the Bureau of Prisons by the probation office, strongly 
recommends the facility at Springfield, Missouri, as the 
place of Mr. Simons' incarceration, the thought being 
that is is an obvious case for psychiatric treatment of 
the kind that we would hope is available at that facility. 

If he is not transferred to Springfield, Mr. 
Mitchell, I think it is proper for me to direct that 
you, within the period allowed by Rule 35, make a motion 
for reduction or reconsideration of his sentence in light 
of that situation. 

Finally, because I think the statute requires 
this, the judgment will provide a special parole term of 
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three years to commence after Mr Simons' release from 
confinement, and that is a kind of probation specification 
Mr. Simons, that the law under which you were prosecuted 

requires the Court to impose. 

MR. O'HARE: Would that commence upon expiration 

of confinement, your Honor? 

THE COURT: Yes. 


Is there anything else at this time. 


gentlemen? 


Simons 


MR. PUTZEL: No, your Honor. 

THE COURT: All right. I hope you make it, Mr. 


DEFENDANT SIMONS: I intend to, your Honor. 
(Hearing concluded.) 
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